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TheShortSaleWorkflow



THISSHORTSALESWORKFLOWISANEDUCATIONALTOOLINTENDEDTOGIVEBROKERSANDSALESASSOCIATES ACOMPREHENSIVEOVERVIEWOFTHESHORTSALEPROCESS(LISTING,MARKETING,NEGOTIATINGANDCLOSING PROPERTIESSUBJECTTOAPOTENTIALSHORTSALE).ITISNOTINTENDEDTOANDDOESNOTCONSTITUTELEGAL, FINANCIALORTAXADVICE,ANDSHOULDNOTBEINTERPRETEDASPOLICYOFTHENATIONALASSOCIATION.TO THEEXTENTLEGAL,FINANCIALORTAXADVICEISNEEDEDBYAMEMBERORAMEMBER�’SCLIENTORCUSTOMER, THOSEINDIVIDUALSSHOULDBEENCOURAGEDTOCONSULTWITHTHEIRLAWYERORACCOUNTANT.

STATEANDLOCALASSOCIATIONSMAYSUPPLEMENTORMODIFYTHESHORTSALESWORKFLOWBASEDUPON LAWSANDREGULATIONSAFFECTINGTHEIRJURISDICTION.INDIVIDUALBROKERSMAYALSOUSETHESHORT SALEWORKFLOWASTHEBASISFORTHEIRFIRMS�’BROKERAGEPOLICIESBYMODIFYINGIT,WITHTHEADVICEOF COUNSEL,TOREFLECTNOTONLYSTATEANDLOCALLAWSANDREGULATIONSBUTALSOTHEIRFIRMS�’POLICIES ANDPROCEDURES.REALTORS®ANDMEMBERBOARDSAREAUTHORIZEDTOMODIFY,REPRODUCEAND DISTRIBUTETHESHORTSALEWORKFLOW.

THECONTRIBUTIONSOFREALTORS®SERVINGONTHENARRISKMANAGEMENT,MULTIPLELISTINGISSUESAND POLICIES,PROFESSIONALSTANDARDS,ANDCONVENTIONALFINANCEANDLENDINGCOMMITTEESTOTHE DEVELOPMENTOFTHISDOCUMENTANDOTHEREDUCATIONALANDINFORMATIONALTOOLSTOASSIST REALTORS®DEALINGWITHSHORTSALESAREGRATEFULLYAPPRECIATED.
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TheShortSaleWorkflow1


WhattheListingAgentShouldKnowtoSuccessfullyNegotiateaShortSale

WhatisaShortSale?

TheWorkGroupdefineda�“ShortSale�”asfollows:



Ashortsaleisonewheretitlehastransferred;wherethesalespricewasinsufficienttopaythetotalofallliens andcostsofsale;andwherethesellerdidnotbringsufficientliquidassetstotheclosingtocurealldeficiencies.


Whatisa�“PotentialShortSale�”?


TheWorkGroupdefineda�“PotentialShortSale�”asfollows: 

Apotentialshortsaleisonewherethelistingagentreasonablybelievesthepurchasepricemaynotbeenough tocoverpaymentofallliensandcostsofsaleandthesellerisunwillingorunabletobringsufficientliquid assetstotheclosing.


Whenfirstdealingwithapotentialshortsalesituationmembersareurgedtoconsultwiththeirbroker,attorney andriskmanagertodeterminethecorrectapproachintheirparticularmarketarea.Thefollowingisasuggested workflowforagentsinterestedinrepresentingsellerswhoareorwhomaybeinashortsalesituation.Itis intendedtoeducatemembersregardingissuesthatariseinconnectionwithshortsales.Ifmodifiedbyabroker asnecessarytoreflectlocalandstatelaws,requirementsandproceduresandthebroker�’sownofficepolicies, whichshouldbecreatedwiththeadviceofthebroker�’scounsel,itmayalsobeusedasaguideforagents operatingwithinabroker�’soffice.

1. EducateandPrepareYourself


a. Askyourbrokerifyourcompanyhaspoliciesandproceduresregardingshortsales.Followthose guidelinestotheextenttheycomportwithfederal,state,andlocallaws,MLSrules,theREALTOR® CodeofEthics,andyourstate�’srealestateregulations.


b. Knowthelaws,procedures,andtimelinesregardingforeclosureinyourstate.Thesevarywidely. Somestatesusecourtproceedingstoeffectuateforeclosures.Thesearecalled�“judicial foreclosures�”.Otherstatesuselessformalprocedures,suchastrusteessales,referredtogenerally as�“non judicialforeclosures�”.Somestates,suchasCalifornia,utilizeboth.Themostobvious differenceisthatnon judicialstateshaveamuchshortertimelinetoforeclosure,butgenerallyoffera rightofredemption,whilestatesutilizingjudicialforeclosuresusuallytakelongertocompletethe foreclosureprocess,buttheformermortgagordidnotgenerallyhaverecourseafterthesale.An informalsurveyofforeclosuretimelinessuggeststhataforeclosurecantakeaslittleas90days,and aslongasayearormore.Itiscriticalthatyouunderstandtheproceduresandtimelinesinyourstate, evenifthepropertyyouaredealingwithisnotyetinforeclosure.
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1 Disclaimer: Nothing in these pages is intended to constitute legal advice. This material is intended to give real estate licensees an overview of the short sale process from the point of view of the real estate practitioner, some tools to help sellers through it, and a large dose of caution. A short sale or a foreclosure is a catastrophic event for any property owner, and has serious legal, credit, and tax implications. Always advise a property owner in writing to obtain legal, credit, and tax advice before undertaking a short sale.
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c. Readthemostup to datematerialonshortsalesfromreputablesourcessuchastheNational AssociationofREALTORS®andyourlocalandstateREALTOR®associations.Beawarethattherearea numberofillegitimate,ineffectiveandillegalapproachestoshortsalesthatarebeingheavily promotedtosellersandrealestateagentsalike.Bemindfulthatyourfiduciaryresponsibilitytoyour sellerappliesinashortsalesituationjustasitappliesinanyothersale.

d. Researchandreadonlinearticlesandadviceonshortsalessoyouwillbepreparedforseller questionsbasedonthosematerials.Sellerscanbecomebadlymisinformedbyrelyingsolelyononline shortsaleadvice.


e. Seekoutotherreputableagentsandbrokersinyourareawhoaredoingshortsales.Whathavethey learned?Whataretheirbestpractices?Whatarethepitfalls?

f. SpeakwithlocalattorneysandCPAswhoareproficientinshortsales.

2. GatherInformationfromtheSellerandOtherSources

a. Itisimportanttobeawareofhowmuchisowedonthepropertyandwhetherthesellerisindefault onanymortgageliens,taxes,orassociationdues.Askthesellerforcopiesofthemostrecent mortgagestatement(s)includingsecondmortgagesandlinesofcredit.Askforthemostrecent propertytaxstatementandassociationduesbill.Checkwiththetaxassessor,titlecompany,and association,ifnecessary,toverifythetotaldebtandanyarrearsandpenalties.Knowthattheselleris notalwaysawareofthetotaldebt,andmayminimizeormisstateitifyousimplyrelyonaverbal conversation.


b. Isthesellerindefaultonanyliens?Ifso,hasanylegalactionbeentakenbythelienholder(s)?Thisis whereitwillbeimportanttoknowwhatthelocalproceduresandtimelinesare.Ifyouseethataction hasbeentaken,informthesellerinwriting.Sellersdonotalwaysknowtheyareabouttolosetheir homes.


c. Isthesellerawarethattheremaybeinsufficientequity?Thiscanbeimportantbecausetheseller maybelievethatthevalueoftheirhomeishigherthanitactuallyis.Itisespeciallyimportanttobeas accurateaspossibleinyourmarketvalueassessment.


d. CreateacarefulComparativeMarketAnalysis(CMA)orBrokerPriceOpinion(BPO)usingthemost currentcomparablesales.Berealisticaboutthevalue.Shortsellerscannotusuallyaffordtotrya highpricefirstthenadjustdownovertime.Includeallcostsofsale,suchascommissions,closing costs,anyinterestandpenaltiesonloansortaxesindefault.Inyourbestjudgment,willtherebe positiveproceedsordoesthesellerowemorethanthepropertyiscurrentlyworthafterallselling costs?


e. Finally,findoutwhethertheloan(s)thatmightbesubjecttoadeficiencyinashortsaleare �“Recourse�”orNon recourse�”.Inarecourseloan,theborrowerretainspersonalliabilityforany deficiencyafterasaleorforeclosure.Thelenderhas�“recourse�”tothepersonalassetsofthe borrowertomakeupanydeficiency.Inanon recourseloanthelenderislimitedtowhateverfunds areavailablefromitssecurityinterestinthepropertyitself,andcannotforcetheborrowertorepay anydeficiency.Eachstatehasitsownrulesandinsomestatesaloancanbeeitherrecourseornon recoursedependingonfactorssuchaswhetheritwasapurchasemoneyloanorarefinance.These arelegalquestions.Donottrytoanswerthemyourself.Alwaysrecommendprofessionallegal, credit,andtaxadvice.

3. MeetwiththeSellertoDiscussandEvaluatetheOptions

a. Assumeyouhaveconcludedthesellerowesmorethanthepropertyisnowworth.Itisimportantat thispointthatyouadvisetheseller,inwriting,toobtainseparatelegal,credit,andtaxadvice.The decisionsthesellerwillbemakingallhavelegal,financial,tax,andcreditimplications.Ashortsale shouldneverbethefirstchoicebecauseitcarrieswithitseriousnegativecreditand,possibly,tax consequences.Potentialshortsellersshouldalwaysbeadvisedthatanyactiontheytakeotherthan fullpaymentofthemortgagenotewillhavenegativecreditconsequences.Sellersshouldbe encouragedtoconsultwithaHUD approvedcreditcounselingagencypriortomakinganydecisions.
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[bookmark: page4]Sellersshouldbecautionedthatwhenselectingacreditcounselortocarefullycheckthecredentials oftheagencyasnoteverycreditcounselororforeclosurerescuespecialistisgoingtobeHUD approved.Whataretheoptionsavailabletotheseller?Inroughorderof�“leastdamagetocredit�”to �“mostdamagetocredit�”theyare:

i. KeeptheProperty.Ifthesellerisunhappythatthepropertyvalueislessthantheloan balance,butisotherwiseundernopressuretosell,keepingthepropertycanbethebest solution.Evenifthereissomeshorttermfinancialdistress,itneednotresultinlossofthe property.Askiftherearefamilyorotherresourcesthatcancarrythesellerthroughifthereis somefinancialstress.Becauseofthelackofequity,arefinancemaynotbepossible,butbe awareofanyspecial�“hardshiprefinance�”programsaparticularlendermayoffer.These changefrequently.Ifthesellersmustmove,couldtheyrenttheproperty(evenatanegative cashflow)andsellitlaterinabettermarket?


ii. SellthePropertyandBringCashtoCloseEscrow.Thismightnotsoundappealing,butitcan beagoodchoiceforsellerswhoareinafinancialpositiontopayadeficiencyfromother liquidassets.Thisapproachavoidsthecreditdamagethatevenasuccessfulshortsalewill cause.Analternativeinsomecircumstancesisforthesellertoagreetoconvertany deficiencyintoapersonalnote,oranoteonanotherpropertyownedbytheseller. REALTORS®shouldalwaysadvisesellerstoconsultappropriatelegalandtaxprofessionals beforeconsideringsuchanote.2


iii. AttemptaWorkoutwiththeLender.Lendersareincreasinglyinterestedinhelpingfinancially distressedhomeownersstayintheirhomes.Insomecases,theyhavebeenwillingtoreduce orrollbackinterestrates,orreducetheallowablepayment,tohelpsellersavoidshortsales andforeclosures.Itisnotgenerallyadvisablefortheagenttotaketheleadinrepresentinga propertyownerinaworkout.Workoutsarenotrealestatetransactions.Theyarecomplex contractmodifications,andtodate,relativelyfewhomeownersindistresshavebeenableto cometoapermanentagreementwiththeirlender.Thehomeownershouldbeadvisedto consultanattorneyifthisistheoptiontheychoose.Notethatnewlawsandemerging policiesandproceduresbyFannieMae,FreddieMac,theVA,theFHA,andprivatelenders maketheworkoutoptionmorecomplex,butalsopresentgreateropportunitiesforfinancially distressedhomeowners.


iv. OffertheLendera�“DeedinLieuofForeclosure�”.Ifthesellerowesmoremoneythanthe propertyisworth,isunabletomakepayments,andislikelytolosethepropertyin foreclosureinthenearfuture,offeringtotradethepropertytothelenderinexchangeforthe cancellationofthenotemightmakesense.Thisapproachismorelikelytobesuccessfulin stateswithverylongforeclosuretimelines.Thelendercanobtainthepropertymuchsooner andmayfeelthatthemitigationoflossisworththecancellationofthenote.Likeworkouts, thisisacontractnegotiation,andshouldbeundertakenonlyafterconsultingwithan attorney.


v. OffertheLendera�“ShortSale�”3.Wewilldiscusstheshortsaleprocessingreaterdetail below.Beawarethat,onoccasion,lendershave�“approved�”shortsalesthatincluded personalnotesforthedeficiency,andunwittingsellershavesignedthenoteswithoutafull
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2 Article 13 REALTORS® shall not engage in activities that constitute the unauthorized practice of law and shall recommend that legal counsel be obtained when the interest of any party to the transaction requires it.

3 There are tax consequences associated with these options, some of which have changed under the Mortgage Forgiveness Debt Relief Act of 2007. Under the new law passed in December 2007, up to $2 million of qualifying mortgage debt forgiven on the taxpayer’s principal residence in 2007, 2008 or 2009 will not be treated as income for the taxpayer. The limit is $1 million for a married person filing a separate return. Mortgage debt reduced (forgiven) through restructuring, such as a workout or a short sale, as well as mortgage debt forgiven in connection with a foreclosure, all qualify for the tax exclusion. The Act applies only to principal residences, not vacation homes or investment property. Also the exclusion applies only to “acquisition indebtedness”, which is generally defined as debt used to originally build, purchase, or improve a property. Although short sales tend to minimize the difference between what is owed and the proceeds turned over to the lender, thereby minimizing the taxable income potentially accruing to the seller, the possibility remains. Sellers should be advised to consult with tax or legal counsel regarding the impact of the new law and other tax rules on their circumstances.
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[bookmark: page5]understandingoftheconsequences.Notethatthelenderisnotaprincipalinthetransaction. Theagentrepresentstheseller,notthelender.Inashortsale,theofferisnegotiatedwith theseller,justasinatraditionalsale.Theofferisthensubmittedtothelender,notforan �“acceptance�”butforapprovalofthetermsandnetproceeds.


Theelementsofasuccessfulshortsalearegenerallythese:



x Thepropertyisworthlessthanisowed.

x Thesellerhassomehardshipthatmakesitimpossibleorextremelyimpracticalforthe sellertokeeptheproperty.

x Theselleriscooperativeandwillingtoworkwitharealestatebrokertopackagetheshort sale.

x Thelenderiscontactedandexpresseswillingnesstoentertainashortsale.

x Thepropertyislisted,withappropriatecaveatsandprotectionsfortheseller,properly priced,andeffectivelymarketed.

x Thelenderispresentedwithanoffer,acceptedbytheseller,alongwithacompleted shortsalepackageandnarrativeexplainingwhytheshortsaleisnecessaryanddesirable.

x  Thelenderapprovestheofferandescrowclosesasusual.Noproceedsgototheseller.


vi. AllowthePropertytogotoForeclosure.Usuallythisistheworstoption.Itdoesthemost damagetoapropertyowner�’scredit.Therearecircumstances,however,inwhichitmight makesenseforapropertyownerwhohasnootherresourceswithwhichtoobtainhousingto simplystayinthepropertyaslongaspossible.Also,asapracticalmatter,ifyouare contactedbyahomeownerwhoisdaysorafewweeksawayfromaforeclosuresale,itwillbe difficulttostopthesale,thoughitisalwaysworthtrying.


4. TakingandServicingtheShortSaleListing�–ATypicalWorkflow


a. Assumingthatafterfullreflectionandconsultationwithappropriatelegal,credit,andtax professionals,thehomeownerdecidesthatashortsalemakesthebestsense.Whatarethefactors thatwillleadtoasuccessfulshortsale?


i.  Theelementsofasuccessfulshortsalearetypically:



1. Thepropertyisworthlessthenisowed.EstablishthisbydoingacarefulCMAorBPO, takingintoaccountthatthemarketmaybedeclining.Payspecialattentiontosimilar propertiesthatdidnotsell.Thelenderwillneedtoseeclearlythatthereisnochancethat thepropertywillsellforenoughtocoverallliensandclosingcosts.Shortsalesare consideredbybuyerstobedistressedproperties,andwilltypicallycommandsomewhat

lessthananon distressedprice.Rememberthatthelendermaybethousandsofmiles awayandnotatallfamiliarwithyourmarket.Incorporatelocalnewspaperarticlesabout thelocalmarketandMLSstatisticstostrengthenyouranalysis.



2. Thesellerhassomehardshipthatmakesitimpossibleorextremelyimpracticalforthe sellertokeeptheproperty.Whatarehardshipsasdefinedbymostlenders?Most lendersfocusonandrequire�“changedfinancialcircumstances�”.Lossofjob,unusual medicalcosts,deathofanowner,naturaldisasters,evenextendedmilitaryservicefor reservists,canbehardships.Thereshouldbeanexusbetweenthehardshipandtheneed tosell.Ajoblossleadingtoaproblempayingthemortgageisobvious,butanillness mightrequireafamilytomoveclosertospecializedmedicalhelp,soevenwithoutan unbearablefinancialhardship,thehomeownersimplycannotstay.Lendersdonot consideradeclineinvaluealonetobeahardship.
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3. [bookmark: page6]Theselleriscooperativeandwillingtoworkwitharealestatebrokertopackagethe shortsale.Isthesellercooperativeandwillingtosell?Youwillneedthesellertohelp writeanarrativeofthehardshipinvolved.Thesellerwillbeaskedbythecreditorto revealalldetailsoftheseller�’sfinancialsituation.Ifthereisaformalshortsale application,thesellerwillhavetocompleteit.Thiscanbeembarrassing,andsome sellerssimplywon�’tdoit.Preparethemandmakesuretheyarewillingtodowhatis required.Iftheyareuncooperative,youwillnotbeabletohelpthem.



ImportantNote:Manytroubledloanstodayare�“subprimeloans�”and/or�“statedincome loans�”.Beespeciallycarefultoexplaininwritingtoallsellersthatanyrepresentationsof theseller�’sfinancialstatusthatweremadeontheinitialloanapplicationwillbe scrutinizedintheshortsaleapplicationprocess.Sellersmayexposethemselvesto chargesofloanfraudiftheshortsaleapplicationinformationtheyprovideisinconsistent withthematerialprovidedontheinitialloanapplication.Inotherwords,iftheseller representedontheoriginalloanapplicationthathisincomewas$10,000/month,buton theshortsaleapplicationrepresentsthathisincomerecentlydroppedfromahighof $5,000/monthto$3,000/month,thiswillraisethequestionofloanfraud.Iftheselleris concernedorhasquestions,itisadvisableforthesellertoconsultwithanattorneybefore completingashortsaleapplication.

4. Thelenderiscontactedandexpresseswillingnesstoentertainashortsale.Contactthe lender�’s�“lossmitigation�”department.Askforthepersonwhowillberesponsiblefor processingtheshortsaleapplication.Trytospeakwiththesamepersoneachtimeyou call.Youwillneedanauthorizationletterfromthesellerverifyingthatyouhave permissiontospeakwiththelenderontheseller�’sbehalf.Letthelenderknowthe situationandyourproposedshortsalesolution.Askforalistofdocumentsthatthe lenderwillrequire.Thismayvarywitheachlender.Askforcopiesofanyproprietary documentsthelenderspecificallywantstosee,suchasaparticularshortsaleapplication formoranincomeandassetssheet.Thesealsowillvarybylender.Thelendermayask youandotherareabrokerstodoaBrokerPriceOpinion(BPO)toverifyyourevaluation. Ifthereismorethanoneloansubjecttoashortfall,youwillneedtocontactmultiple lendersandgothroughthesameprocess.Somelendersareproactiveandwill immediatelysendtheshortsalerequirementstoyou.Otherswillbenon committal.Even institutionsgointodenialwhenfacedwithbadnews.Unlessthelenderindicatesthatit willcategoricallyrefuseashortsaleunderanycircumstance(arareoccurrence),youcan proceedwiththenextsteps.



5. Thepropertyislistedwithappropriatecaveatsandprotectionsfortheseller,properly priced,andeffectivelymarketed.



a. SellerProtections:Whenyoulistthepropertyitisimportanttohavearecordof thediscussionyouhavehadregardingtheshortsalewiththeseller.Thelisting agreementshouldstatethattheseller�’sacceptanceofanyofferwillbesubjectto thelender�’sapprovaloftheofferwithoutrequiringthatthesellerbringcashto closeescrow,andanagreementbythelistingbrokertoacceptthecommission asapprovedbythelender.Offerstopurchasethepropertywouldneedthesame caveatregardinglenderapproval.Thisprotectstheselleragainstagreeing unconditionallytosellthehome,onlytohavethelenderdisapprovetheshort sale.Insuchacase,thesellercouldbesuedforspecificperformanceordamages
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[bookmark: page7]byafrustratedbuyer.Thesellershouldalsoexplicitlyacknowledgethattheseller willreceivenoproceeds,thattherearesignificanttax,credit,andlegal ramificationstoashortsale,andthatthesellerhasbeenstronglyurgedto consultwithanattorneyandataxadvisorbeforesigningthelisting.Manystates andrealestatecompanieshaveaddendumstothelistingagreementthatcover thesetopics.SeeAttachment1forexamples.Ifneitheryourstatenorlocal associationofREALTORS®noryourbrokerhassuchadocument,youshould consideradapting(withthepermissionofyourbroker)someofthesample languageinAttachment1asanaddendumtoyourlistingagreement.Hereis sometypicallanguagefromtheCaliforniaAssociationofREALTORS®ShortSale ListingAddendum:
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b. Pricing:Itmakesnosenseinashortsalesettingtostartwithanunreasonably highprice.Somesellerswillaskthatyoupricethepropertyata�“break even�” pricefortheminitially.Useyourbestjudgment,andfollowyourbroker�’spolicies andprocedures,butknowthatapricethatattractsnoofferswillhurtyourseller. Iftheforeclosureclockisalreadyrunning,youmayrunoutoftime.Pricethe homeatarealisticmarketpricetoday.Adjustthepricequicklyifyouseeno activityorifyouhavenooffers.Tomaketheshortsalework,youwillneedtoget anoffertothelenderquickly.



c. Commissions:Shortsalespresentaspecialproblemwithconditional compensationbeingofferedtoacooperatingbroker.Asalistingagent,youare notentirelysurewhatyourcommissionwillbeuntilthetermsofashortsaleare approvedbythelender.YourMLSmayhaveadoptedNAR approvedlanguage suchasthefollowingbaseduponchangesadoptedbyNARattheMay,2008 meeting:
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MultipleListingServicesmustgiveparticipantstheabilitytodisclosetoother participantsanypotentialforashortsale.Asusedintheserules,shortsalesare definedasatransactionwheretitletransfers;wherethesalepriceisinsufficient topaythetotalofallliensandcostsofsale;andwherethesellerdoesnotbring sufficientliquidassetstotheclosingtocurealldeficiencies.MultipleListing Servicesmay,asamatteroflocaldiscretion,requireparticipantstodisclose potentialshortsaleswhenparticipantsknowatransactionisapotentialshort sale.Inanyinstancewhereaparticipantdisclosesapotentialshortsale,they mustalsobepermittedtocommunicatetootherparticipantshowanyreduction inthegrosscommissionestablishedinthelistingcontractrequiredbythelender asaconditionofapprovingthesalewillbeapportionedbetweenlistingand cooperatingparticipants.Allconfidentialdisclosuresandconfidentialinformation relatedtoshortsalesmustbecommunicatedthroughdedicatedfieldsor confidential�“remarks�”availableonlytoparticipantsandsubscribers. 

MultipleListingServicesthatpermit,butdonotrequireparticipantstodisclose potentialshortsalesshouldadoptthefollowingrule: 

Section5.0.1:Participantsmay,butarenotrequiredto,disclosepotentialshort

salestootherparticipantsandsubscribers.Whendisclosed,participantsmay,at

theirdiscretion,adviseotherparticipantswhetherandhowanyreductioninthe

grosscommissionestablishedinthelistingcontract,requiredbythelenderasa

conditionofapprovingthesale,willbeapportionedbetweenlistingand

cooperatingparticipants.



Alternatively,MultipleListingServicesthatrequireparticipantstodisclose potentialshortsalesshouldadoptthefollowingrule: 

Section5.0.1:Participantsmustdisclosepotentialshortsaleswhenreasonably

knowntothelistingparticipants.Whendisclosed,participantsmay,attheir

discretion,adviseotherparticipantswhetherandhowanyreductioninthegross

commissionestablishedinthelistingagreement,requiredbythelenderasa

conditionofapprovingthesale,willbeapportionedbetweenlistingand

cooperatingparticipants.





d. Marketing:Bothfortheseller�’ssakeandtogeneratelenderconfidence,your shortsalelistingsshouldbeaggressivelymarketed.Whateveryouwoulddofor anordinarylisting,youshoulddoforashortsalelisting.Usemultiplepictures, virtualtours,websites,andadvertisingasappropriate.Youmaywantto acceleratethemarketingifthereisaforeclosuredeadlinelooming.Thelender willneedtounderstandthatyouhavedoneeverythingpossibletosellthe propertyatthehighestprice.Thelenderisnotyourclient.Yourepresentthe seller,buteverybodyshouldunderstandthatthelenderisthetruedecision maker.Youwillwanttoincludethemarketinghistoryintheshortsalepackage. Onceagain,ifyouhavenoofferswithinareasonabletime,adjusttheprice.
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6. [bookmark: page9]Thelenderispresentedwithanoffer,acceptedbytheseller,alongwithacompleted shortsalepackage,hardshipletter,andnarrativeexplainingwhytheshortsaleis necessaryanddesirable.



a.	TheOffer



i. Theidealoffershouldbefromaprequalifiedorpreapprovedbuyer,with nounusualcontingencies,suchasthesaleofthebuyer�’sexisting residence.Itshouldbeflexibleintermsofclosing.Theidealoffermight provide�“Thecloseofescrowtooccur30daysafterbuyer�’sreceiptof acceptanceoftheshortsalebythelender�”.Theidealbuyeriswillingto bepatient.Ofcourse,notallofferswillbeideal.Ifyoureceiveaverylow offer,youmaywishtoattempttonegotiateitbetweenthesellerandthe buyerasinanordinarysalesetting.Certainlyyoushouldcounterterms thataffectthesellerinanegativeway,suchasearlypossessionwithout compensationorinclusionofseller�’spersonalproperty.Rememberthat itisthesellerwho�“accepts�”theoffer.Oncetheofferisfullynegotiated betweenbuyerandseller,itshouldbesignedbyboth,subjecttothe approvalbythelenderasdiscussedelsewhereinthisdocument. Recognizethatlenderswillwanttosee�“as is�”offerswithoutcreditsfor repairorclosingcostspaidtobuyers.Policiesregardingshortsale counteroffersvarywidelyaroundthecountry,andalsobetweenbrokers. Experiencesuggeststhatifyoureceiveanofferonthelowsideof �“reasonable�”fromaqualifiedbuyer,youmaystillwanttopasstheoffer alongtothelender.Inashortsaleitismoreimportanttogetthelender abonafideofferthanitistonegotiatetheperfectsaleprice.Thevery factthatanofferispresentedtothelenderforapprovalmaypersuade thelendertoputtheforeclosureprocessonhold,atleasttemporarily. Thelenderwillhaveeveryopportunitytodisapprovetheofferand requestadifferentprice.Ofcourse,justasinatraditionalsale,alloffers youreceivemustbepresentedtothesellerthroughoutthecourseof

youragencyagreement.



ii. IfyourstateorlocalAssociationofREALTORS®,oryourbroker,providesa shortsaleaddendum,useitinanycounterofferyoumake.Itisdesigned toprotecttheselleragainstliabilitytothebuyerintheeventthelender disapprovestheshortsale.Herearesometypicalprovisionsfromthe CaliforniaAssociationofREALTORS®ShortSaleAddendum:
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Ifyoudonothavesuchanaddendumreadilyavailable,youmaywishtoaskyourbrokerforsimilarlanguageyou

canuseinacounteroffer.



b. TheCompletedHardshipLetter,ShortSalePackage,andNarrative



i. Everylenderisdifferent,andeachshortsalepackagecanbedifferentas well.Youmaychoosetosubmitmostofthepackagetothelenderwhen youobtainthelisting,andthenpassalongtheoffer,oryoumaywaituntil youhaveanoffertosubmitacompletepackage.Thefollowingarethe mostcommonelements.Somewillberequired,andsomeareadvisable becausetheyhelpyouexplaintothelenderwhytheshortsaleisagood alternativetoforeclosure:



1. Ahardshipletterwrittenbythesellerdescribingtheseller�’s circumstances.Thesellershouldbeaspersuasiveaspossiblein describingwhythesellerisinnopositiontocontinuewithhisorher financialobligationstothelender.Thislettercanmakeorbreakthe shortsale.Thereasonsgivenbythesellershouldbecompellingand thesellershouldbebothhonestandfrankintheirdisclosurestothe lender.Includecorroboratingmaterial.Ifthesellerwasfired,include theterminationletter.Ifthesellerhasmedicalbills,summarize them.Ifthesellerisillordisabled,thesellershouldexplainhowthat hasmadeitimpossibleforthesellertokeeptheproperty.Ifthere aretaxproblems,thesellershoulddescribeanddocumentthem.If
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[bookmark: page11]thepropertywasdamagedandnotcoveredbyinsurance,asin severalrecentnaturaldisasters,thesellershoulddocumentthe damageandthedenialoftheclaim. 

2. Acopyofthepurchasecontractandallsupportingdocumentssigned byboththebuyerandseller.



3. Writtenproofofthebuyer'sabilitytopurchasetheproperty,i.e.,a completedloanapplication,pre approvalbyalenderorevidenceof cashonhand(acurrentbankstatement).



4. Acopyofthecertifiedescrowinstructions.



5. Apreliminarytitlereportifapplicableinyourstate.



6. Anestimatednet/closingstatement(HUD 1)certifiedbyanescrow officerwhoisacceptabletothelender.Itisveryimportantthatthis estimatebeascompleteandaccurateaspossible.Manylenderswill referencetheclosingstatementintheiracceptanceorrejection.You mayreceiveanapprovalthatstates�“Lenderwillacceptnetproceeds ofnolessthan$273,565nolaterthanNovember30,2009�”.Ifthe estimateofnetproceedsiswrongforanyreason,youmayhaveto attempttorenegotiatewiththelender.



7. AcompletedandsignedIRSForm4506,"RequestforCopyofTax Form�”.



8. Acompletedandsignedpersonalfinancialworksheet.Thiswill includeassetssuchasotherrealestate,stocks,bonds,401Ks,etc.



9. Taxreturnsfortheprevioustwoyears.



10. Employmentpaycheckstubsforthepasttwomonths.



11. ProfitandLossstatement(ifthesellerisself employed)



12. Bankstatementsforthepasttwotothreemonths.



13. AcompletedShortSaleApplicationifthelenderprovidesone.Many don�’t.



14. YourCMA/BPOwithsupportingsalesdata.Youwanttoshowthat theofferyouarepresentingisthebestmarketpriceofferthelender islikelytoreceive.



15. Ashortnarrative,writtenbyyou,aboutthemarketandmarket trendsintheimmediateareaofthepropertybeingsold.Highlight suchdataasaveragetimeonthemarket,numberofshortsaleand REOlistingsintheMLSandpricetrends.Supportyourconclusions
[image: ][image: ]
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[bookmark: page12]withmaterialsuchasrecenteconomicdataandnewspaperarticles.

Thedecisionmakermaywellbeinanotherstateandwillnot

necessarilyunderstandwhythepropertyissuddenlyworthlessthan

theloan.



16. Yourmarketinghistory,showings,andfeedback.Hereagain,you needtoshowthelenderthatyouhavemadearealefforttogetthe highestprice.Theymustunderstandthatyouhavedoneabetterjob thantheywouldhaveandthatyouhavepresentedthemwithaquick andattractivesolutiontoadeterioratingsituation.



17. Aformalrequestsignedbythesellerthattheshortsalebeapproved assubmitted.



*ImportantNote:Iftherearemultipleloans,youwillrepeatthis processforeachlender.Itcanbeespeciallydifficulttoobtainashort saleapprovalfromasecondtrustdeedholderorotherjunior lienholderthatis�“wipedout�”inashortsale.Youwillprobablyneed torequestthatthefirsttrustdeedormortgageholderofferatleasta symbolicsumtothesecondtrustdeedholdertosecureanapproval. Anecdotally,secondtrustdeedholdershaverecentlybeenaccepting partialpaymentsaslowas$5,000ontrustdeedsof$100,000or more.



c. FollowingUp.Onceyouhavesubmittedtheshortsalepackage,stayintouch withthelendereverydayifpossible.Makesuretheyacknowledgethatthe packageiscomplete.TrytotalktothesamepersonintheLossMitigation Departmenteachtimeanddocumentyourconversations.Thisisnotahappy decisionforthelender.Itwillgetshovedtothebottomoftheto dolistoverand overagain.Lendersareinfamousfor�“losing�”shortsalepaperwork.Keepthe sellerandthebuyer�’sagentuptodate.Ifthereisadrop deadtimelimittothe

offer,remindthelenderofitoften.



b. SubsequentOffers.



i. Therearedifferentopinionsandpracticesconcerningwhethertosubmitalloffersreceivedto thelender,orwhethertolimitthesubmissiontothefirstoffertheselleraccepts.Many lenderswillrequireinwritingthatalloffersbesubmitted,asaconditionofreviewingthe shortsalepackage.Consultwithyourbrokerconcerningthebroker�’spolicyregarding subsequentoffers.Remember,onceagain,thatalloffersmustbesubmittedtotheseller, eveniftheyarenotthensubmittedtothelender.

ii. Insomeareas,agentsaresimplysubmittingallofferstothelenderwithouthavingtheseller negotiateoracceptanyparticularoffer.Recognizethat,withoutanacceptedoffersignedby bothbuyerandseller,youwillnothaveacontractevenifthelenderapproves.Thisapproach presentscertainpracticalandriskmanagementissues.Consultwithyourbrokeraboutthis practiceifitappearstobecommoninyourarea,orifyouareinclinedtofollowthepractice.
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5. [bookmark: page13]TheLenderResponseandtheCloseofEscrow



a.  Thelendercandooneofseveralthings.



i. Ignoretheoffer.(Thishappens.)

ii. Refusetheoffer,eitherwithorwithoutanindicationofwhatnetproceedswouldbe acceptable.

iii. Askthesellertobringsomeoralloftheshortfalltoescrow.Thisisatypicalfirstresponse.If thesellerisunableorunwillingtodoso,youwillneedtocontactthelenderimmediatelywith aletterfromthesellertothateffect.

iv. Approvetheoffer.



b. Ifthelenderrefusestheoffer,trytodeterminethenetproceedsthelenderwouldaccept.Gobackto thebuyerandseeifheorshewillincreasetheoffertoprovidethoseproceeds.Thisprocesscanbe similartoanycounteroffersituation,butittakesmoretime.Ifthebuyerrefuses,obtaina cancellationandgoyourback upbuyers(ifany)inorder.Iftherearenoback upoffers,askthe lendertogiveyousometimetoplacethepropertyintheMLSasan�“approvedshortsale�”attheprice andtermsthelenderwillaccept.Ifyouthenobtainabuyerwhoagreestothatpriceandthose terms,youcanproceedtoclosenormally.Notethatyoumayneedanewapprovalfromthelender evenifthepriceandtermsareexactlythesame.Checkwiththelender.



c. Ifthelenderapprovestheoffer.Itwilltypicallybeintheformofademandtoescrow(andpossiblyto you)totheeffectthatthelenderwillacceptnolessthanXdollarsinproceedsnolaterthanXdate. Thelendermayalsoattempttoreduceyourcommission.Youcancertainlyarguewiththelender aboutthis,butultimately,thelenderwilldecide.Rememberthatthelenderisnotacceptingthe offer,butissimplyagreeingtoasmallerpaymentthatthelenderwouldotherwisebeentitledto. Thisiswhyitissoimportantthattheestimatedclosingstatementbeaccurate.Ifthelenderapproves theshortsale,itwillnotcarewhatproblemsyoumighthaveclosingtheescrowontime,orwhat unanticipatedcostsyouface.Therewillsimplybeadollaramountthatwillneedtobeavailableat thecloseofescrow.Onceescrowhastheapprovalletter,youcanproceedtocloseintheordinary way.Thebuyermayhaverequestedinthepurchasecontractthatthesellermovepriortotheclose ofescrowsotherearenoholdoverorpossessionproblems.Rememberthatthesellerisresponsible foralltheusualdisclosuresinyourstate,county,andcity.Thesellerisstilltheowneroftheproperty andthesellerwillbeconveyingtitle.Youwillberesponsibleforalltheusualdutiesofarealestate agentinyourstate,county,andcity.


6. FinalNotes.



a. BeawarethattheLossMitigationandForeclosureDepartmentsareoftendifferententities,andare staffedbydifferentindividuals.TheForeclosureDepartmentmightnotbeawareofwhattheLoss MitigationDepartmenthasagreedto.Insomecases,thishasledtothepropertybeingforeclosed evenaftertheLossMitigationDepartmenthasagreedtoashortsale.Trytospeakwiththe foreclosuredepartmentdirectlyiftheforeclosuredateisclosetoyourestimatedclosingdate.
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. SHORT SALE LISTING: Broker has advised Seller that the amount of money necessary to pay in full all loans and other

debt or obligations that are secured by a lien(s), including any IRS liens, on the Property (Loans/Liens) as well as Broker
commissions and other costs of sale may exceed the current market value of the Property. Accordingly, in order to sell
the Property, Seller may be required to: (1) deposit his/her own funds into escrow, (2) obtain the agreement of secured
lender(s) or creditor(s) (Lender) to accept, as payment in full, less money than they are owed (Short Sale), and/or (3) pay
back some or all of the shortage after the sale is complete. Broker has advised Seller that other options, such as, but not
limited to, negotiating a modification of existing Loans/Liens, refinancing, bankruptcy, foreclosure, or deed in lieu of
foreclosure may be more appropriate for Seller. Any sale of the Property will be contingent on Lender approval (C.A.R.
Form PAA, paragraph 5).

TAX CONSEQUENCES: Broker has advised Seller that if Lender agrees to accept less than full payment, the difference
may result in taxable income to Seller even though Seller does not receive any cash proceeds from the sale. Seller may
also be taxed on the gain in value of the Property from the date of Seller's purchase to the date of sale, regardless of the
amount of any existing Loans/Liens.

CREDIT CONSEQUENCES: A Short Sale may have a negative impact on Seller's credit rating even if a foreclosure
process has not officially begun or once begun, is not completed.

LENDER CONSIDERATIONS: Seller acknowledges that a Short Sale is subject to Lender approval. Lender is not
obligated to accept a Short Sale. Lender may impose conditions prior to consideration or approval of a Short Sale, such
as obtaining a new appraisal, or requiring Seller to demonstrate hardship or provide copies of tax returns, pay stubs,
assets, or other financial information. Lender may inform the IRS or credit reporting companies of the payment shortage.
Broker has no control over Lender’s decisions. Accordingly, Seller agrees to hold Broker harmless for acts or omissions of
Lender.

BROKER AUTHORITY: Seller authorizes Broker to: (1) market the Property for sale, (2) contact Lender concerning
Lender's approval of a Short Sale (C.A.R. Form ARC) and Seller agrees to give Broker any necessary information to
negotiate with Lender, and (3) advertise in the MLS and other advertising medium that the Property transfer, sales price
and payment of commissions are subject to Lender approval. If Lender will not cooperate, Broker may cancel this listing
agreement.

TAX AND LEGAL ADVICE: Broker has advised Seller to consult with legal and tax counsel, prior to signing this listing,
regarding the decision to seek a Short Sale. Broker cannot give legal or tax advice.

By signing below, Seller acknowledges that Seller has read, understands and received a copy of this Short Sale
Listing Addendum. Seller is encouraged to read it carefully.
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A. SHORT SALE APPROVAL. This Agreement is contingent upon Seller's receipt of written consent from all existing
secured lenders and lienholders (“Short-Sale Lenders”), no later than 5:00 P.M. on m (date)
(“Short-Sale Contingency Date”), to reduce their respective loan balances by an amount sufficien permit the proceeds
from the sale of the Property to pay the existing balances on loans secured by the Property, real property taxes, brokerage
commissions, closing costs, and other monetary obligations the Agreement requires Seller to pay at Close Of Escrow
(including, but not limited to, escrow charges, title charges, documentary transfer taxes, prorations, retrofit costs and Repairs)
without requiring Seller to place any funds into escrow. If Seller fails to give Buyer written notice of all existing Short-Sale
Lenders’ consent by the Short-Sale Contingency Date, either Seller or Buyer may cancel the Agreement in writing, and Buyer
shall be entitled to a return of any deposit. Seller shall reasonably cooperate with existing Short-Sale Lenders in the
short-sale process.

B. TIME PERIODS. Time periods in the Agreement for inspections, contingencies, covenants and other obligations shall
begin: (i) as specified in the Agreement; if checked the day after Seller delivers to Buyer a written notice of Short-
Sale Lenders’ consent; or (iii) (if checked) & Other ;

C. NO ASSURANCE OF LENDER APPROVAL. Buyer and Seller understand that Short-Sale Lenders (i) are not obligated
to accept a short-sale; (ii) may require Seller to forward any other offer received; and (iii) may accept other offers.
Additionally, Short-Sale Lenders may require that, in order to obtain their approval for a short sale, some terms of the
Agreement, such as the Close of Escrow, be amended or that Seller sign a personal note or some other obligation for all or a
portion of the amount of the secured debt reduction. Buyer and Seller do not have to agree to any of Short-Sale Lenders'
proposed terms. Buyer, Seller and Brokers do not have control over whether Short-Sale Lenders will consent to a short-sale,
or any act, omission, or decision by any Short-Sale Lender in the short-sale process.

D. BUYER AND SELLER COSTS. Buyer and Seller acknowledge that each may incur costs in connection with rights or
obligations under the Agreement. These costs may include, but are not limited to, payments for loan applications,
inspections, appraisals, and other reports. Such costs will be the sole responsibility of the party incurring them, if Short-Sale
Lenders do not consent to the transaction or either party cancels pursuant to the Agreement.

E. OTHER OFFERS. Unless otherwise agreed in writing, Seller may continue to market the Property despite acceptance
of Buyer's offer, and to present to Short-Sale Lender(s) any additional offers that are received on the Property.

F. CREDIT, LEGAL AND TAX ADVICE. Seller is informed that a short-sale may have credit or legal consequences and
may result in taxable income to Seller. Seller is advised to seek advice from an attorney, certified public accountant or
other expert regarding such potential consequences of a short-sale.

By signing below, Buyer and Seller each acknowledge that they have read, understand, accept and have received a
copy of this Short Sale Addendum.




